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> and effectuation. 
arring an effective manifest- 


ition of a codicil, to the ex- 
that the codicil may stand 
dependently of the will 

—i codicil which merely chang- 
executor named 


vhere the will cannot be found 
presumed revoked; 
executor named is to adminis- 
estate according to the 
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Digests of Recent Opinions 
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ranch of the fe 
Vice-President 
n cabinet capa 
retary of State Dulles, Treas- 
\ etary Anderson and At- 
torney General Rogers are law- 
as are Army Secretary 
sr and Air Force Secretary 
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Chief Justice To Speak 
For Judiciary At 
Wachenfeld Dinner 
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made by the Court of Appeals in 
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Voges 
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responsibility is 
resistance in in 
complish arrest 











“The Professional Corporation 


by H. Bradley Jones 


During the last war, posters 
appeared on the bulletin boards 
of many plants wryly pronounc- 
ing the principle that “a bum- 
blebee can’t a * Aerodynamic 
] lift, thrust, and drag 
y so demonstrated The 
defiant bee in flight across the 
poster was of course intended to 
1ulate inquiry among the 
chairborne engineers and de- 
i democracy’s arsenal. 
lary airplane having 
tive weight and wing- 
bee could not fly with 
l ional power then 
T day Wingless mis- 


+toar 


bee one better. The 





sa 





st im 


hysics remain the same. 
ence lies in their prac- 
useful application by 
and open-minded men 





Meredith And Mrs. Sharp 
Confirmed 


et linations of Arthur 
Meredith as Prosecutor of Som- 
erset County to succeed Leon 
Gerofsky and of Mrs. Thelma 
Parkinson Sharp as a member of 
the Civil Service Commission to 
succeed Pearl M. Bridegum were 
confirmed by the Senate on 
Monday 

The Senate received, but did 
he nominations of 
an. Lb, Jacob and 
*k W. Hall and C 
ino as Justices o 


1e Supreme Court: the nomin- 


ne nor 





ation of Judge Jacob S. Glicken- 
haus for reappointment as Essex 
County District Court Judge and 
the nomination of Thoma L 


Franklin as Director of the Divi- 
ion of Workmen Compensa- 


Rules Member Can't Seek 
Arbitration of Dismissa! 
Under Union's Contract 


Albany ‘ACCN) New York 


urt has interpreted a 


flisti 


ridely used union contract pro- 
ision as barring an individual 
ember from seeking arbitra- 


tion of his dismissal from a job. 





ne unanimous ruling V 
t 





ing a suit brought by 


nis 
qil Alle « 


es W. Parker against Na- 





than Borock as receiver of the 
Voges Manufacturing Co., Inc. 


Parker was a member of the 


International Assn. of Machin- 


sts; a union that had a collec- 


clause in the agreement 

dismissals except for 
and provided for arbitra- 
ion in cases where the employer 





and union were in disagreement 
as to the existence of such cause 


In April of 1954 Parker was 
ischarged. The union declined 


to seek arbitration even though 
Parker requested it to do so 


Associate Judge Adrian Burke, 


writing for the court, declared: 


“A reading of the existing 


agreement indicates that the 
plaintiff entrusted his rights to 
his union representative. If may 
be that the union failed to pre- 
serve them. 


“As was said [in another case] 


‘The only conclusion which log- 
ically follows is that the em- 
ployee is without any remedy ex- 
cept as against his own union, 
if he claims that the union mis- 
handled the arbitration proceed- 
ing or improperly failed to move 
to vacate the award.’ 
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and canons of 
state that “a 
t practice law.” 
ly, similar principles 
orofessions of 
tancy, and 
rever applied, 
, oneriies to deprive 
many oppor- 
lter, business 
business plan- 
herwise avail- 
ting tax laws only 
done in the 
Nevertheless, 





tirely correc 
so to limit 


profession by the 


corporation 


ional powers 
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available 
law. Such 


should not be per 
l pr otession 


private prac- 


such cor- 


Many law- 


iscious of 
the scope of 


frequently 


training com- 


rs and also 
be unfet- 
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equivalent to 
of ethics. 
S, account- 
ies. escrow 


ion agen 


red the de- 


of the or- 
of such 
profession 
by year 


innel 
n 
of 
Ua 
ip- 
embattiec 
P 1 
yl iv like 


cept that a 


permitted 


to practice 


rofession is 





3y examin- 


he prohibi- 
tice of the 
ess corpora- 


tutory 


pa 


tional busi- 
1 which con- 
“afford ‘many 


oners the 


‘advent ages 


ciai brethren 
the desired 


successful 
gain some 


equality during 


alternative 


s? Are any of 


favorable 
the 


shelter of 


The Prohibitions and Their 
Present Extent 

- the prohibi- 

t the wee of cer- 


business 


perated for profit 
have been advanced or discussed 
professional 


1 page 6, col. 1) 


Law Review 


Wormser 
Law, 5 Ford- 
s, Corporat 


A Study in Lega 


342 (1938) 


ng Professiona 
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DIGESTS OF RECENT OPINIONS 
THIRD PARTY ACTIONS — A 





court for services performed and 


defendant may implead a material supplied. On motion 
third party who is or may be by defendant, Mrs. Doby, wife 
liable to him for all or part of of the plaintiff was brought in 


plaintiff’s claim but should not 
be permitted thereby to bring 
in an independent claim. 


as a third party defendant. She 
thereupon cross-claimed against 
the estate alleging decedent had 


EVIDENCE — The “Dead Man’s contracted to devise to her a 
Act” does not bar testimony by | summer bungalow for work and 
a third party defendant who services performed for the de- 
has improperly been brought cedent. The executor contends 
in as a party. all the work by Mr. & Mrs. Doby 

—The “Dead Man’s Act” does. was on a voluntary business with 
not bar testimony by a spouse | no promises of any kind by de- 
of a party or by a witness cedent. 
merely because the witness Weld: The third party action 
will benefit by receipt of his | should not have been allowed in 
testimony. the District Court. R.R. 4:14-1 


ESTATES — EVIDENCE — CON- 
TRACTS—Existence of express 
oral contract by decedent to 
devise property and the terms 
thereof must be established by 
clear, definite and unequivocal 
proof. 

CONTRACTS 
promises to 


circumscribes the situation in 
which a third party may be im- 
pleaded by a defendant to one 
“who is or may be liable to him 
for all or part of the plaintiff’s 
inne against him”. The 
party practice enables a defend- 
ant io bring in a stranger in or- 
der to pass on to that stranger 


pay 


No implied 
for services 


rendered between persons liv- the liability which the plaintiff 

ing as a family in one house- has asserted against the defend- 

hold will be raised, presump- ant. It should not be used, as 
tion is they were furnished as here, to bring in wholly inde- 

a gratuity. pendent claims. 

Digested from an opinion by N. J. S. A. 2A:81-2 provides 
Conklin, J. S. C. (t/a) rendered | that when one party to a civil 
Jan. 23, 1959. Superior Court. action is sued in a representa- 
Law Div. Doby v. Williams and |tive capacity, no other party 
Doby. Fer plaintiff Arthur N./| thereto may testify as to any 
Dienst. For defendant Henry | transactions with or statements 
J. Bendheim (Robert B. Kroner | by the decedent. Because the 


appearing). For third party de- | third party was here improperly 














fendant—Alex D. Swyer. joined as a party, the court feels 
Plaintiff sued the defendant the statute is no inhibition when 
executor of the estate of Eliza-|it states ‘no other party” may 
beth Villaume in the district | testify. Mrs. Doby is at most a 
= SS ——— | nominal party here. Nor are the 
parties disqualified under this | 
statute merely because they are | 
husband and wife. The mere 
fact that a person testifying will 
benefit by the receipt of his test- 
imony into evidence does not per 
se bar admissibility of that evi- 
per annum dence under the “Dead Man’s 
Act” even though that witness 
be the spouse of a party to the 
compounded TRUST | action 

quarterly FUNDS On the evidence, and accept- 
ee ing Mr. Doby’s testimony as it 
Funds Insured up to $10,000 bears on Mrs. Doby’s claim, the 
by U. S. Govt. Instrumentality court finds that her claim of “tt 
. express contract 1S not estab- 
Transactions may be handled cians lished by “clear, definite and un- 
FREE PARKING at Kinney Garage J oo uivical” proof thereof and of 
Your account or inquiry invited the terms, as required by the 
cases, but rather that there was 
MOHAWK here present a communal activ- 
ity in the use, care and operation 
SAVINGS and Loan Assn. } of the bungalow owned by de- | 
40 COMMERCE ST., NEWARK 2, N. 3. J C@dent in which all participated 
Mitchell 3-0260 and which all enjoyed. There is 
i Philip Klein, Presidert no clear and convincing proof 

'of an agreement to devise 
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bungalow to Mrs. Doby in ex- 
change for her services. 

Nor is Mr. Doby’s claim sus- 
tained. In Cerria v. DeFazio, 19 
|N. J. Super 482 it held a 
daughter ] could recover 
f erformed for her 










f r-ir she was not 

ing in household and re- 
ceived no benefits in return 
temmin s from the family re- 
itionship. In Disbrow v. Dur- 
and, 54 N. J. L. 343, however, 
it wa held that where ser- 
vices are rende red by mem- 
bers of a family, living as one 
household, to ea other, there 


‘A be no implied promise by 
the recipient 





of the services to 
pay therefor from the mere ren- 
ii and acceptance of the ser- 


‘es. The rt in the latter case 


cour Nn 


did not confine the term “mem- 
vers of the family” to those re- 
ated by consanquinity but ap- 
plied it to those mutually de- 
pendent members of an im- 
mediate family 


exhibit a fam- 
which sub- 
stantial benefi derived by 
| participating. This brings it 
the Disbrow, rather than 
the Cerria The presump- 
tion of gratuity in the furnishing 
of the ser which thereby 
arises . as not been overcome by 
Mr. I 

Juc 


ts here 


The fac 
ly relationship from 
ts were 
ail 
within 


Case 


vices 


Ve 

se 1ent for executor 

PARTNERSHIP — The uniform 
partnership law as adopted in 
our state does not follow the 
“entitv” theory but embraces 
the common law theory that a 
partnership is not a separate 
entity, with certain modifica- 
tions relating to the partner- 
ship property, approaching the 
“entity” theory only with re- 
gard thereto. 

PARTNERSHIP — WORKMEN’S 
COMPENSATION While a 
partnership is an “employer” 
under the Workmen's Com- 
penstion Act and an entity for 
the purpose of suit thereun- 
der, it not such an entity 
separate from its partners as 
will enable a third party suit 
by an employee under R:S. 
34:15-40 against an individual 
partner for injuries sustained 
in the employment. 

WORKMEN'S COMPENSATION 
—Transportation furnished by 
the employer sufficiently 
work connected to come with- 


is 


is 


in the Act though the trans- 

portation be from home to 

| work. 

Digested from an opinion by 
Weintraub, C. J. rendered Jan 
19, 1959. Supreme Court. Maz- 
zuc helli v. Silberberg. For appel- 
lant Edward S. Miller and 
Fowler C. Harper of the Conn 
Bar. (Emanuel Sultan and Stei- 
sel, Gundersdorf & Wolf, attys) 
For Silberberg Gerald F. 


& 
An- 


Schumann 
Nitolli 


O'Mara 
Davis, 
drew V. Cl 

Plaintiff sued for personal in- 
juries sustained in a collision be- 
tween cars operated by defend- 


(O’Mara, 
). For 
ark 


attys 


ants Silberberg and Nitolli. He 
was a passenger in the Silber- 


berg 
ner Sumniit 


Siiberberg was a part- 
Wine & Liquor 
Store, by whom plaintiff was 
employed. Plaintiff had secured 
a workmen's compensation 
award against the partnership 


car 


in 


The trial judge entered an in- 
voluntary dismissal as to Silber- 
berg on the ground plaintiff's ex- 
clusive remedy against him was 
under the Workmen's Compens- 
ation Act. The jury found for 
Nitolli. Plaintiff appeals con- 
tending the involuntary dis- 
missal was erroneous and that 





it was error to admit evidence 
in the Nitolli case that plaintiff 
had obtained a workmen’s com- 
pensation award. Plaintiff con- 
tends he aintain an action 
lin tort against Silberberg per- 
|sonally as a third party tort 
|feasor under RS. 34:15-40 or 
| alternately that Silberberg was 
liable as a matter of law because 
}he was not, at the time of the 


can Ma 


accident, acting in furtherance 
of the partnership busines 


Held: To sustain the pr aoa 


tion that Silberberg could be 
sued as a third party under R.S 
34:15-40, it must be that 


the v 
Lne p< 


urtnership is 





inct from its 
sole employ 
meanin g of tl 


mate Unite rm Partnershi t; 
} Vic tn iy oan 






me 


SOTLE 



















the 
t p in 225 
42:1-6 Ss an association of 
two or ps to carry o1 
Bk wners a ness’. It did 
he er, make od ations ir 
that th posi relating to partner 
ship property. In ge the 
uniform law is consi: with 
the entit ppro for purposes 
of facil transfers of prop- 
erty, m alling of assets and 
protecting the business opera- 


t10n agains the immediate im 





pact Of perso: 1 
the partn RS "42:1-25 
and 40. Thus it has been 

that a partnership creditor may 
reach partnership by an 
action partnership 
such thereby impli- 
cating personal liability of 
the partners: that a Workmen's 
Compensation proceeding may be 


ers 


assets 
against the 
as without 


the 





maintained against a partner- 
ship as a vehicle for reaching 
the insurer’s contractual obliga- 
tion: to it; aaah that a partner- 


ship m enforce an insurer’s 
contractual obligation to it not- 
withstanding that an offending 
partner’s conduct would deny 
hi idividually But 
with to the subj ect here, 
to wit, performance 
of uding obliga- 


tions to employees, unliorm 


ay 





ge iy 





respect 








ob] ] 


ations 


law plainly did not a 
\ y. On the 
me nbers er 


the nar 








ver nNnlinve 
yer-employ 


respects present “Th ere- 








the uniform partner- 
ship employees though ina 
SE VEE OI tne 
si spect to 
employees of the 
sareniees And, no ( y pur- 
pose is — in the Wo. ork kmen’s 
Comper 1 Act though the act 











does pee “partnerships” in 
s definition of ‘employer’. That 
inclusion was made to the end 
hat ly the partner- 
ship sued and its 
issets 

The policy of the Workmen's 


Com pensation Act would be de- 

eated if plaintiff's proposition 
were accepted for, the partners, 
ilthough liable without fault for 
compensation benefits, would be 
denied the promised immunity 


from common law suit which 
onion the workmen’s com- 
pensation — The funda- 
men tal thought is that an em- 


ployer liable under Article 2 may 
not be pursued at law and to ac- 
cept plaintiff's theory would do 
violence thereto. 

As to the second or alternative 
ground for holding Silberberg, 
no case is cited so holding and 
the record does not support the 


Law School Cost Figur; 
Compiled 


Figures just compiled 
American Bar Association s: 
tion of Legal Education and: 





missions to the Bar shc 
total opera ting costs of 
ABA approved law schools 
United States were slight! 
than $3 for the 1957. 
The ¢ 








about $795.96 


rerages to the oth er Til 
cated that total operatin 
all 128 were §S 


7 alSO € 


ie 196 


improvements. 
supplied by lav 








claim. Rather does it sh S 
berberg being traz rt 
either to another store 
home, under an m 
whereby the partnership agre 
to furnish such sh “i tati 
This would be a sufficient by 
ness connection to come 
Moreover, plaintif 
was required to perf 
e for Silberbers 
and obtained Workm: 
Compensation His ex 
under 


Was 


agre 


the act. 
mitt edly 
this 


sought 








servic 













ren 1edy vould be 
even if the services were 
personal to the Silberbe 
distinguished from the 
ship 

As te i 
com per Tt 











Plant Founded in 1888 


COMPLETE TITLE SERVIC 
THROUGHOUT 


New Jersey, Pennsylvanic 
Delaware, Maryland, 
Connecticut, 

Rhode Island, 
District of Columbia 
and Florida 


CHELSEA TITLE and 
GUARANTY COMPANY 


Main Office: 
Boardwalk National Bank 
ilding 
Atlantic City, N. d. : 
—— 


= 




















Loss of income 
Loss of Life 
Liability 


(professional errors) 


JOHN A. COUCH, 


494 BROAD STREET 


COUNSEL .. . for the Defense 


* Professional Disability Plan 
* Life Plan (inc!udes employees) 


Lawyers Protective Insurar-e 


*“NON-CANCELLABLE—The only Group Plons approved by N. J. State Bor Asst 


MARKET 2-4900 





— 


JR. AGENCY, INC. 


NEWARK 2, NEW JERSEY 











9 


wo 


op | 


\ 


i ee | 


vee 


a en 


~ > 





g2 N. J. L. J. Index Page 59 


Page Three 














NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 239, 1959 





DIGESTS OF RECENT OPINIONS 





WORKMEN'S 
—Injury sustained in custom- 


ion & ary lunch hour softball game 
and | between employees at the em- 
c ployer’s premises, which the 


employer not only permitted 

| but also encouraged, is a com- 
ntly pensable injury. 

57: The fact that an employee is 

not actually working when he 

¥€ sustains injuries does. not 

necessarily deprive him of 

workmen’s compensation ben- 

is sufficient if he 


is 


efits: it 
! engaged at the time in some 
n : activity incidental to the em- 
$ ) ployment. 
nt —Iniuries sustained during rec- 
y Sch reational activities on the em- 


: s plover’s premises are compens- 
able where the activity is en- 


4.676 gaged in with the employer's 
tin knowledge and acquiescence 
60, t and has become a customary 
Lilli one during the working day. 
T f Digested from an opini by 
J J. rendered January 20 
1959. Supreme Court. Tocci v. 
meee Tessier & Weiss, Inc. For anpel- 


S I Louis C. Jacobson. For re- 











spo! t—Edward B. Meredith 
r +e re 
a ; 
fF ’ 
i p 
witl h from 12 noon to 12:45 
PM employees were at i1)0- 
ert 1ave lunch on or off the 
Ay opr For about two week 
Dp! and some other em- 
o I nt to a field about 3 
during their | 
I here they ate < play 
f Mr. Tessler, one 
t 4 
t 
Su 
. 
I 
t 
ee: 
C 
€ 
nter-snop g 
different 1 
ympar I 


COMPENSATION 


bats and balls and the team 
scores were posted in the plant 
over the time clock. Plaintiff and 





ers testified this activity led to 





better labor-management rela- 
tions. It was also testified with- 
ut contradiction that Mr. Weiss, 
n ’ principal, agreed to put 
Ip a “back stop”. Plaintiff was 
injured in a softbail game dur- 


lunch in October 


period 





93. Compensation was denied 
the ground he had not suf- 
d accident arising out of 

id iz > course his employ- 

thin the contemplation 








out 


results 





i tna 

the i¢ + 
urs While ULE empioyee 1S 
hiling Dis auties or 








¢ ¢ V yf 

} q 
= UA t U sts 
lggest the 

















ine 1e courts have not 
I do i 
u 
siipJ. Ci 
D ' 
rialt 
ft ne 
inch hour recreational ac- 
h employer not 
er! Dut encouraged 
I = re the activity wae 
s 
ft ‘ ae tT 18) - 
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the employment is 
the accident if but 
ployment t 
not have happened, 
approved by our 


cd ‘ cae 
1gnht to compe 


a cause of 
for the em- 
he accident would 
has been 
‘Ourts and the 
isation for injur- 


7 








I employment 


is well 
court nas 
uly p ea on a clalm 

ist during a 





ies during coffe dSreaks, lunch 
hours, or to have a smoke or get 
fresh air, or satisfy other human 
needs incid to his being at 


UG 








y lunche period game 

c t I employer's 
premises with th employer's 
approval jurazgement, 
tne ilore vases are 
both pertin id persuasive. 
Where the p question has 
eel Side other juris- 
dictions, the have gener- 





10n between 
compens- 














: eational ac- 
ties holdiz those sustained 

in recreation l as a game 
yed on the empiloyer’s prem- 
ses With his k lige and ac- 
uiescence dur noon hours 
ipensabd t has be- 
yme part life and 
routine of the ¢ ployer The ac- 
ivi is in l ises held to 
e becor ! l incident 
and condition of tl mploy- 


Toregolng 











laintiff e was s com- 
pensable. W employees 
rst transfer games to 

he employe! remises the em- 
ove! ule irdered its 
ead it ap- 

ed the ac- 

tivity presumably aware of the 
resultant benefits to itself in 
improving employe morale, in 
having them so they 
could resume time, and 
n having then ) e in recre- 





re it could 
n Ips 1sion as lit 
sider propriate. The 


lickly be- 
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( ently 
ft pe kK re lé em- 
4 € a ustly 
group l€ Ltnose 
] CE De aid 
naa ynnec- 
ratnel nose 
no! € inre- 
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Reversed 
Heher, J. ¢ is in- 
irle l} tlv1ties 
eltner po initl- 
te Dy tne ) tne 
e¢ re not 
D1é catlor 
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NEGLIGENCE — EVIDENCE — 


The adequacy or inadequacy 
of the number of lifeguards 
supplied at a commercial 
swimming facility should be 


based on expert testimony as 
to standards of operation in 
the absence of any specific 
regulation referable thereto. 

NEGLIGENCE The operator 
of a commercial swimming 
facility is under a duty to use 
reasonable care for the protec- 
tion and safeguarding of his 
patrons in their use of the 
facility. 

—Lack of evidence as to stand- 


ard of care with regard to 
number of lifeguards which 


should be on duty does not 
justify dismissal in drowning 
cases where there was evidence 
from which lack of care in 
other aspects, such as placing 
of guard and performance of 
his duties, could be inferred. 
Digested ) n opinion by 
Price, S. J. A. D. rendered Jan. 
22, 1959. Appellate Div. Bunicon- 
tra v. Duval. For appellant—Har- 


f 
Irc 


YY 


ry Chashin (Marcus & Levy, 
attys). For respondent — Louis 
Santorf (J. Chester Massinger, 


atty). 





Plaintiff's decedent drowned 
while .a patron of defendant’s 
recreational premises. His death 
was alleged to have been caused 
by defendant's negligence. The 
trial court granted defendant’s 
motion for involuntary dismissal 
at the close of plaintiff's case 
and plaintiff appeals. 

The lake front comprised three 
general areas — a bathing beach 
of 90 to 120 feet, to the left of 
Which was a boating area about 
75 to 120 feet wide and still fur- 
her to the left a deeper swim- 
ning with a diving board 
at the shore and a raft about 50 

t from the shore. An elevated 


1 area 
FECt I 
stand provided for the only life- 
guard employed by defendant 
was the beach near the 
boundary between the beach and 
boati area and faced the lake 
at an angle so that when in use 
the lifeguard’s view was approx- 
imately 30° to his right and away 
from the diving area, toward the 
beach area. The chair’s position 


on 








was selected by defendant and 
there was testimony defendant 
had instructed the guard to 
‘guard” the beach area “specif- 
ically’ because that’s where 


trouble would be expected. The 
guard also testified that he was 
to “guard” anyone on the prem- 
ises, that he could see the diving 

turned to his left but 
rees partially blocked his 
view and he would have to bend 
forward and backward in order 


; 


area if he 
t 


some 


to scan all of that water area 
Decedent drowned in the div- 
ing area. Witnesses testified to 


the facts of the drowning, to 
calls for help by decedent and 
others, to an attempt by another 


patron to rescue him and that 
someone ran to the boatman 


employed at the dock about 65 
feet from the diving board call- 
ing that m had drowned, 
that the boatman in turn called 
he lifeguard still 


a an 
who 
, and that the boat- 
lifeguard then ran to 
area where the li 

guard unsuccessfully tried to 
cover decedent’s body. The 
was thereafter located 


yr + 


natr 
patron 


to ft Was 


11ie- 


by 
20 


an 
10 OF < 


about 
n granting 
there was 


lifeguard 


properly ‘b) there 
dence tha 
viated 


‘are for suct 


from the 
Du 
re Was no evl- 
breached any 
for 


1ea Dy u 


lla 


+) 
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age or Cus- 


care uch 
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tom or by any government 
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al reg- 
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New Binder Available 


We have again obtained a 
supply of the new Temporary 
Binders for your weekly Law 
Journals. This binder will hold 
one year’s issues of the Law 
Journal. Our previous supply 
was sold out on the first of- 


fering. 

Bound in an_e attractive 
green grained, gold stamped 
cover, the binder contains an 
improved, easily operated 
screw-post blade mechanism 


which firmly holds your week- 
ly Law Journals for neat, 
ready reference. 

Price of $5.83 includes post- 
age and handling. Order to- 
day from N. J. Law Journal 
Publishing Co., 24 Edison PIl., 
Newark 2, N. J. 


Held: The trial court erred in 
dismissing the action. Decedent 
was a business invitee of defend- 
ant. Defendant was under a duty 
to use reasonable care for the 
safeguarding and protection of 
his patrons in their of the 
swimming facilities. Jury ques- 
tions were presented as_ to 
whether defendant exercised 
easonable care in (a) selecting 
site the lifeguard’s stand 
the he chair so 
direct the lifeguard’s atten- 
tion to the bathi beach area 
and (c) his directions to the life- 


use 


ot 


facing of t 


I 
the 
(b) 
to 


as 


} 
ng 


guard as to his duties. It was also 
for the jury to determine 
whether at the time of the 
drowning the lifeguard was 


reasonable observations 
diving area and whether 
the exercise of due care he 
snould have responded to the 
cries and commotion emanating 
from that area. It was for the 
jury to determine whether the 
iifeguard exercised reasonable 
care in the performance of his 
duties under: the circumstances 
testified to 

The tr court stressed the 
lack of proof of standard “as to 
adequate or inadequate number 


making 


o! 





lal 


of guards”. In a case of this type 
the adequacy of lifeguard pro- 
tection as to number of guards 
needed, should be based on ex- 


pert testimony in the absence of 


anv specific regulation referable 


thereto. but the action should 
not be dismissed for lack of such 
testimony, if, as here, it can be 
onably inferred from the 
evidence that defendant failed 
to exercise ordinary care in 
other aspects as to which expert 
testimony not essential 
Reversed and new trial or- 


aeread 


(Continued on page 5, col. 1) 
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THE RECORD NEVER FORGETS 
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ARCHER INVESTMENT CO. 


A 11-15 River Road, Fair Lawn, N. J. 


Many attorneys have found us to be an excellent, primary 
source for the disposition of all types ef income producing 


Net leases and lease backs are our specialty. A compli- 
eated deal will not deter us, it will just stimulate us. 
our substantial cash resources we are capable of making an 
offer shortly after receipt of particulars. 

Complete attorney co-operation is our policy. 

For direct, immediate action on any deals you may be 
handling for your clients, call directly for 


HARRY F. KWARTLER 


With 


SWarthmore 7-9050 
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HELP WANTED 


Superior Court judges a: win eos tealinen regularly assigned to 
the Appellate Division do not have law secretaries to assist them 


in legal research and checking citations with respect to memoranda | 


filed by counsel or in the preparation of opinions where called for | 
in deciding motions or cases. Judges of the Law Division as well as 
of the Chancery Division spend most, if not all, of their time on the 
bench trying and pretrying cases and hearing motions. Many cases 
particularly in equity and prerogative writ matters and some mo- 


tions require and should have appropriate iegal opinions accom- | 


panying their disposition. High quality is expected in such opinions 
just as in those of the appellate courts. 

If we expect the Superior Court trial judges in the Law 
Chancery Divisions to work faithfully in keeping their respective 
calendars reasonably up to date and at the same time also to write 
adequate opinions involving time-consuming study, review of the 
record and legal research, then it is obvious that they should have 
law secretaries. In a number of counties the County 
have long had such assistance. 


and ! 


Court Judges | 


Any problem as to who should pay such secretaries, the coun- | 


ties or the state, is manifestly subordinate to the principle of an 
adequately staffed judiciary. This is the time of year for budget- 
planning. If we want a superior court system we should be prepared | 
to pay for it. It is to be hoped that provision will be made for the 
assistance needed by our judges without delay. 


LAW DAY, U.S. sia _ — MAY 1 AND EVERY DAY 


President Eisenhower baa again proclaimed May 1 as Law Day 
in the United States of America 
observance and recognition of the supremacy of the rule of law 
the equality of all men before the law. 

It is, of course, fitting that special ceremonies be held and 
addresses given at Court Houses throughout the land. But—except 
as they may be publicized in the press 
reach only lawyers, the very ones who are most aware 
significance of the rule of law and the necessity for its maintenance 
in order that we may continue to enjoy liberty and freedom. What 
is of much greater importance is that these truths be brought to the 
attention of the lay public, particularly our youth 

The American Bar Association, our State Bar 


of the 


Association, and 





many county bar associations are making plans for the observance 
of Law Day. The A. B. A. is making available an Information and 
Program Manual, as well as a Speakers’ Manual for lawyers and 


appro- 
being 
county 


no 


judges making speeches on Law Day. Essay contests on an 
priate subject in the secondary schools of the state are 
sponsored by the State Bar Association in conjunction with 
bar associations. At least ole county bar 
to award prizes to the authors of the best essays on a ci 
basis, as well as certificates to the winner in each schoo! 
presentations to be made on Law Day by a member of tl 

tion, who will also speak on the significance of Law Day. 
means, it is hoped that the observance of Law Day will 
more widespread, and particularly that our young people, in 
formative years, may develop a true appreciation of the values 
emanating from the rule of law—values which, while they benefit 
every citizen every day, are not widely understood and often are 
still less appreciated. 

The setting aside of one day each year for this formal observ- 
ance represents a great stride forward in attaining public under- 
standing of the meaning and benefits of our system of law, and is 
richly deserving of unstinting effort on the part of the bar and 
bench to make it as effective as possible. But the thought occurs 
that much more would be gained if the Law Day program could 
be expanded into one that continued for the remaining 364 days 
of the year. 

In last week’s Journal reference was made to a report by Dean 
William C. Warren of the Columbia University School of Law in 
which he pointed out that lack of legal knowledge is widespread | 
and that many national crises would be less critical if interested | 


association is planni 
yuNnty-wide 
the 
Ve associa- 
By 
become 
their 


th 


tnese 


citizens understood the legal issues involved. He urged that a con- | portant legal is 
tinuing program of public instruction be carried on so that the ceptibly but nonetheless surely, affect the day by day 
implications of our legal system in relation to the lives and fortunes | of all our citizens. 
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Trenton Supreme Court Jus- | am presently clerking under This, as all clerks know, 
tice John J. Francis will be the 4). : ‘clerkship requirement” that the case. We have no bargain: 
principal speaker at the Gov- ).: of jate been so roundly con- power. The clerkship must 
ernor’s Conference on Work- qGemned by students and so served; no one needs or 
men’s Compensation to be held | uarely supported by attorneys. clerk: no one dares pay 
Newark next month, it was Iam one in the arena than what his brethren 
innounced over the weekend about wi verbal combat bar are doling out. Therefo, 
Justice rancis will be the the graduate, the same mant 
) ue peaker at the confer- can go to a “non-clerkship 
ence, the first in the State’s his- and sé yment for 
) It will be held in the Rob- iry O he can live. m 
ert Treat Hotel on February 25 aSk if son ember of the N: 
nd 26, with the banquet sched- Jersey Bae. be good en 
uled for the first night at 6:30 te low thi rmed inc 
P.M. The Justice’s topic will be the > of my aret , ) take up o7l space 
The COOCERAOE'S: COMMENFONG OF fe thot i absolute essen- _—‘ This situation exists i1 
Judicial Review of Workmen's ,,.) 0 she oy 1ed practice Wl sO many men in 
ynipensation Cases f earlv vears of school with families and th 
admission. This conclusion is tendant responsibilities. I mig 
State Bar Will Not De ups t east controversial Only add that it is a sit 
( drawn and I that has foreclosed maz 
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ZS ee lal able young men from returni 
Employers Suit : é 


to tneir 
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native State to pr 





count contentious 
: nature. J jeq] the short- jaw It is a situation that will 
The New Jersey Bar Associa- comings of the present system the future deprive the ur 
tj ex73 1} iy est eee eae le - -, COMME: I tne present system ony 
ion will not intervene in a suit Ty ni 2c «of the rosram @nd bar ot New Jersey of 
filed by several employers wo phases OF the PFO learned lawvers and al 
j al mpioyers mandiannraisal themare com-= learned iawyers and adie 
against Carl Holderman, Com- @eman ricer a eae 
missioner of Labor and Industry. Pensation and participation 
- . patie. } ¢ } » . has ever cy 
The decision was made by the The going rate for clerks ap- aS ever EXD! 
; ie : oe . es > s to b hetween 895 7 e€ pay scale 1s s 
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tee’s report recommended: (1) ; 
intervening in support of the| Senate Bills Introduced ie peas © peers 
Commissioner’s action; or if - school graduate with the pra 
necessary pressing for new laws ‘The following bills were intro- tical experience not furnished 
on the subject; (2) taking action duced in the Senat the pecoaniagen Then th 
concerning non-lawyers inform- S-33 Ozzard To. increase the Tule makers that vocaliz: 
|ing employees as to their rights salaries of county court judges purpose confine the clerk ¢ 
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|mendation to intervene in the favor of a minor and to dispens I set out to say but a fev r 
present suit, the State Bar Board with the guardian bond. ‘Jud.) and already have written } 
of Trustees decided that the S-39 Sandman. To permit con- lis only proves that 
pending case did not present a tinued assessments of real prop- ship is doing its job of creating 
que stion of unlawful practice of erty upon a percentage of true practical lawyer.) But befor 
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by Commissioner Holderman assessors from re- my Jast. since I have studied : 
which would require the use of fice or civil or and successfully taken 
new reporting forms and pro- for failure to exam. According to my 
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in point to public bewild erment over the legal aspect of the integ Certainly a “Parti 
ion issue; and suggested th e 1 for sucl Clerkship’—as opposed 





clerkship—al nc 
compatible. I! 





‘ 

tic 

program sl} 
Here, 


spectator 
exam are inc 


ized 
by 


bar. 
pro- 


law schools ar 


whe the 


ad re 


the 
Uile 


10uld be bx 


we thit 


rne by 


an area 





















-h instruction, ! unparalleled opp¢ ortunity to perform is really working at hi 
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effort can obviously be carried on best at the local level. Could not not be deterred 
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parent-teacher associations. It educa schools, chamt date it is necessary to p. ¥ 
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speech and € neri tion, the due proces ored during law sct - 
d privileged rel lations hips. Many more to which the practicalities are once 3 
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many more have none. If effective bureaus or committees of the spectator’s formula: under 2P 
type suggested should be organized or expanded by each of pei icy of adequate compensa“ 
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created. 
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basis, to aid in educating the lay public in the great 
of the law and to advance public understanding of im- 
sues that at times forcibly, at others almost imper- 
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DIGESTS OF RECENT OPINIONS 


ZONING — A judicial determin- 
ation that an owner is estop- 
ped by his prior transfers from 
claiming undue hardship bas- hardship variance 
ed on a setback requirement back 


} tiff nhianrtarA 
Plaintiff objected ti 
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yr 


tes 





from 


The 


the set 
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bars a subsequent application ¢1 ed the holding 
for variance based on such thi pplicati -d from 








hardship. the prior one. 


I rd- 
_Judicial determination in one ship had been 





yariance proceeding that own- the W 
er is estopped from claiming tially the g 








undue hardship bars’ such P|] t 
claim on subsequent applica- n in lieu of prerogative writ 
tion under doctrine of res ad- The trial court declined t C 





idicata or collateral estoppel into evidence the record of the 
























































though such doctrines may not prior proceedings and decided 
ippivy to adjudication by plan- that neither res adiudicata nor 
ning board. llatera]l ] nlied. The 
EVIDENCE — Where claim is t p ensued 
yarianee application is barred Held: T 1955 957 ap- 
iudgment denying same in plications were 
prior proceeding, record of different. The distinctions be- 
prior proceeding should be re- tween the two are so insubstan- 
ceived in evidence. tia! to make the second var- 
ty T fF T ~ 
Bd l t nt! djudi- 
C ( ter estoppel 
SERENE rip $ 
Lis p Ps 4 - 5 
For respondent P uigated anc idicated 
1 E. Corbett (W & t rt r their pri- 
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Assembly Bills ills Introduced 





Assembly 
The folowing bills were in- 
troduced in t ame mbly: 
A-104 be nn - & Kord- 
To tne ayment of 
luntar rkmen’s compensa- 
ion by an employer or his in- 
surance ¢ L&R 





stablish a 
fers thereto 





1 t saiction 
nd personnel of the Division of 


r, Brown & 
of 


irder out 








A-109 Mu To pre- 
f essors to 
i roperty 
A-110 H ithorize 
1 ali by 
-dinan new 
] 2 (SC& I 
1-112 Mu . To en- 
aH x Exemp- 
t Law ibe property 
ified the é Jud.) 
1-113 Musto & Hauser. To pro- 
that real erty shall be 
ssessed for t tion, in each 
rding to 


; > 5 
1G. { lassifi- 


) +9 )1 
me Snail 
lassilca- 


ifipes 
IY CiaSSl1Ca- 











ns, I 1d lal Dd)’ com- 
ercial industrial and (d) 
aterfront and such railroad real 
p sed locally 
! 2] erty which 
would not er the first 
three class Jud.) 
A-122 De thorize 
l Dalltle nance to 
ell real pr me own- 
F VNer ] sf Ine owners 
e bee reason of 
put imp oC & 
Hu W To 
I n con- 
] ride 
i Bar 
To prescrit I 
dence rt t f public 
t yr f emhbez- 


















Revi- 
faraziti & 
tain ac- 
LAtLE Oo! 
id state 
Com- 
Ss dards in 
A-153 deat! 
Vv tom derly per 
son »ffex cases 
R&Aofl 
I prohibit 
yy repre- 
ired ork- 
ployer, fel- 
dent and 
¥ S com- 
yrovided 
a 77 ; 
Maraziti & 
at when- 
ever a mother of hild born out 
of vedlock sl married 
after the bir d child and 
a certificate ibmi tted by the 
f the child and her hus- 
id if d is above 





of 
said child, 
take the si 
husband an 
birth record 
showing such 1 
information relatin 
legitimacy of the child shall be 
disclosed. (R & A of 


A- 168 Musto, Hauser, Kurtz & 
atthews. To require as a condi- 








tion gear enn to a person ob- 
taining a motor vehicle license 
that~such applicant consent to 
take breath or blood tests in sus- 
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for a license to practice the 
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